Intellectual Property Policy, Law & Administration in Africa

Exploring continental & sub-regional co-operation

Introduction: a continent of diversity

Africa is not a country: it is a very heterogeneous continent
comprised of . . . nations with great variations in physical,
economic, political, and social dimensions.”

oNole

Ali A. Fazal via Wikimedia Commons

English: Regions of the African Union
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* Broadman, H.G. and Isik, G., 2007. Africa’s Silk Road: China and India’s New Economic Frontier.
Washington DC: World Bank, 5.

Research Question & Theoretical

Framework

Are current efforts to harmonize intellectual property (IP)
policy, law and administration in Africa in the public
Interest?

Sub-questions
What is the public interest and how is it best served?
Who regulates IP policy, law and administration?

What are the current, and proposed, institutional
arrangements?

What are the various models of harmonisation?

Which key considerations must Africa keep in mind in the
development of a harmonised IP framework?

The public interest

PUBLIC
DOMAIN

http://bit.ly/1IK5KFRD

* |P laws in the public interest are appropriately calibrated
laws so that they are fitting for a state’s current conditions
and aligned to its developmental goals.

« An unmodified legal transplant will be unfit for purpose.

 The public interest is best served by a country’s utilisation of
the policy space and flexibility provided for in relevant

binding international agreements.
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IP regulation in Africa

Each state has its own IP laws and administrative systems.

In addition, it may co-operate with other states on the continent

and globally.

 Many states are members of regional IP organisations [The Afric
an Regional IP Organisation (ARIPO) and the African IP Organis
ation/Organisation Africaine de la Propriete Intellectuelle (OAPI)]

o Several states are also members of regional economic communit
les (RECs) that also have IP frameworks.

 They are also members of the World IP organisation (WIPO) and

the World Trade Organisation (WTO) which both regulate IP at

the global level through various agreements

* This makes the regulatory terrain complex.

Membership of the IP organisations
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IP regional organisation membership by AU region
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 ARIPO plays a harmonising function, its members choose

whether to approximate its Protocols.

 OAPI is a unified IP system with a single codified IP regime.

Regional Economic Communities (RECs)

Africa has too many RECS,
some regulate IP

The following 8 RECs will form the African Economic
Community -

1. Arab Maghreb Union (AMU/UMA);
2. Common Market for Eastern and Southern Africa
(COMESA);*t

“

3. Community of Sahel-Saharan States (CEN-SAD);

4. East African Community (EAC);*T

5. Economic Community of Central African States (ECCAS/
CEEACQC);

6. Economic Community of West African States
(ECOWAS);*

7. Inter-Governmental Authority of Development (IGAD);
8. Southern African Development Community (SADC).**t

* has an IP framework
** developing an IP framework
T party to the COMESA-EAC-SADC Tripartite-Free Trade Agreement

A continental IP organisation?

In addition to the above regional IP organisation and REC
IP frameworks, the African Union intends to create the
Pan-African IP organisation (PAIPO), raising the following
concerns:

- policy coherence

- forum proliferation

- overlapping mandates

- co-existence, and co-operation, with existing instructional
infrastructure

- how to craft an appropriate harmonisation model

The IP policy landscape

COMESA EAC TRIPS Policy ECOWAS TRIPS Policy

Burundi, Comoros, DR Congo, Burundi Benin, Burkina Faso, Cape Verde,
Djibouti, Egypt, Eritrea, Ethiopia, Kenya Cote d'lvoire, the Gambia, Ghana,
Rwanda Guinea, Guinea-Bissau, Liberia,
Tanzania Mali, Niger, Nigeria, Senegal, Sierra
Uganda Leone and Togo.

Kenya, Libya, Madagascar, Malawi,
Mauritius, Rwanda, Seychelles,
Swaziland, Sudan, Uganda, Zambia
and Zimbabwe

Mauritius*

Mozambique

Rwanda
* a new policy is under
formulation

National IP Policies under formulation (19)
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Serving the public interest?

e EXisting IP policies are uneven, some adequately cater
for the public interest, whilst others are lacking.

 The regulatory landscape is already complex enough
and the prudence of establishing PAIPO is
guestionable.

« ARIPO & OAPI are very different in mandate and
orientation and in view of this it is better to maintain
their current functions and to establish PAIPO as a
continental IP policy platform.

 The draft PAIPO statute does not adequately articulate

public interest goals nor does it take account of already
achieved gains at WIPO and the WTO.

Openness 1 : Blogging the research

| - country by country overview of IP policies (2013
~ -2015) at http://afro-ip.blogspot.co.za/

— - Summarised in chapter 2

- PAIPO developments discussed in chapter 5 &
archived at carolinebncube.wordpress.com

- relevant info & discussions shared via twitter

www.carolinebncube.wordpress.com

some surprising findings _ _
- most IP policies are not public ==
- confusing terminology soup: policy,
strategy & plan are used
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Press reports

 Linda Daniels ‘South Africa Leaning Toward Support of Pan-
African IP Office, Minister Says’ 28 February 2013 Intellectual
Property Watch (Geneva).

* Innocent Mawire ‘Africa: Let's Re-Examine AU Intellectual
Property Stance’ 16 November 2012, Zimbabwe Independent.
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